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NOTE
FAR FROM ROUTINE: EXEMPTING EXISTING
SOURCES FROM NEW SOURCE REVIEW UNDER
THE EQUIPMENT REPLACEMENT PROVISION
I.

INTRODUCTION

The Environmental Protection Agency (EPA) recently altered one
of its Clean Air Act (CAA) regulatory exemptions in a manner that
sacrifices the air quality of the United States for an incremental increase
in the production of electricity.' The EPA has significantly broadened a
regulatory exemption to create an expansive loophole for polluting
sources to enhance their facilities under the guise of "routine
maintenance," while simultaneously avoiding installation of pollution
control equipment as required under the CAA. This alteration will have a
major impact on the ongoing struggle to preserve the environment of the
United States and the quality of life of its citizens.
Air pollution emitted from power plants, especially coal-fired
power plants, causes severe adverse health effects, including premature
death, for thousands of Americans every year.2 Power plant emissions
are also a leading cause of the acid rain problem affecting the
northeastern states, a problem which has led to the death of plant and
animal species through the acidification of the environment.3
Nonetheless, many older power plants have been able to avoid
installing equipment to combat their emissions because of a loophole
created by the 1977 CAA exempting plants existing at the time of its
enactment. 4 This loophole was not designed to be permanent, as the
CAA compels power plants existing prior to the 1977 Act to install
1. See Prevention of Significant Deterioration (PSD) and Non-Attainment New Source
Review (NSR): Equipment Replacement Provision of the Routine Maintenance, Repair and
Replacement Exclusion; Final Rule, 68 Fed. Reg. 61,248 (Oct. 2003) [hereinafter Equipment
Replacement Provision].
2. See infra notes 99-101 and accompanying text.
3. See infra notes 102-116 and accompanying text.
4. The loophole referred to is the exemption of existing sources from NSR requirements
unless they undergo activities defined as "modifications." See infra text accompanying notes 72-75.
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pollution control equipment if those power plants undergo substantial
plant modifications. 5 Thus, the passage of time would eventually ensure
that pre-1977 sources (existing sources) would install pollution control
equipment when renovated, or be forced into retirement.6
Under EPA regulations, "routine maintenance" activities do not
constitute the sort of renovation or refurbishing that would trigger the
requirement to install pollution control equipment.7 As such, activities
considered "routine maintenance, repair, or replacement" are not
considered substantial plant modifications under CAA and therefore do
not trigger the installation of pollution control equipment.8 Due to the
large potential for misuse, the EPA read the "routine maintenance"
exemption narrowly for over two decades to ensure that only truly
activities would escape CAA pollution control
routine maintenance
9
requirements.
On August 28, 2003, the EPA promulgated a new set of "routine
maintenance" rules that expand upon the narrow "routine maintenance,
repair and replacement" exemption (RMRR) to include a new section
entitled the "Equipment Replacement Provision" (ERP).' 0 The ERP is
very broad in scope, containing the potential to exempt existing sources
from CAA pollution control requirements connected to plant
modifications. Various northeastern states quickly commenced litigation
in the form of an injunction to block the promulgation of these
regulations.

5. See 42 U.S.C. § 7501(4) (2000) ("New Source Review" program); § 7479(2)(C) (2000)
("Prevention of Significant Deterioration" program). Both sections refer back to § 7411 (a)(4)
(2002).
6. See. NAT'L ACAD. OF PUB. ADMIN., A BREATH OF FRESH AIR: REVIVING THE NEW
SOURCE REVIEW PROGRAM 13 (April 2003) [hereinafter NAPA]. After the passage of the CAA in
1970, Congress mandated a similar exemption from the installation of catalytic converters by car
manufacturers, causing some car owners to extend the life of their older cars in a perverse attempt to
avoid the required installation of catalytic converters within newer automobiles. This unintended
side effect was tolerated because it was understood that these cars would ultimately, as wear and
tear occurred, be forced into retirement. See Lincoln L. Davies, Lessons for an Endangered
Movement: What a Historical Juxtaposition of the Legal Response to Civil Rights and
Environmentalism Has to Teach Environmentalists Today, 31 ENVTL. L. 229, 297-98 (2001); see
also Todd B. Adams, New Source Review Under the Clean Air Act: Time for More Market-Based
Incentives?, 8 BUFF. ENVTL. L.J. 1, 38 (2000).
7. See 40 C.F.R. § 51.165(a)(1 )(V)(C)(1) (2005).
8. See id.; see also Wis. Elec. Power Co. v. Reilly, 893 F.2d 901,905 (7th Cir. 1990).
9. See United States v. Ohio Edison Co., 276 F. Supp. 2d 829, 855 (S.D. Ohio 2003).
10. See generally Equipment Replacement Provision, supra note 1.
11. On December 24, the D.C. Circuit granted a motion brought by various plaintiffs to block
the Equipment Replacement Provision. Litigation as to the validity of the rule is still ongoing. See
New York v. EPA, No. 02-1387, 2003 U.S. App. LEXIS 26520, at *10 (D.C. Cir. Dec. 24, 2003).
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This Note will examine the ERP, the EPA's rationales behind its
enactment, and its conformity with the mandates of the CAA. The focus
of this analysis is on coal-fired power plants as they are the primary
plants affected by the new regulations and the chief source of air
pollution caused by the generation of electricity.
Specifically, Part II will lay out the statutory history of the CAA,
particularly the New Source Review and the Prevention of Significant
Deterioration programs, and the routine maintenance regulation. Part III
will analyze the "grandfather" effect created by both CAA programs and
the harm this has caused to the American public. Part IV will summarize
the "ERP" rule, as well as the EPA's rationales for its enactment. Part V
will argue that the new rules violate the letter and spirit of the CAA and
are outside the EPA's regulatory powers. The section will conclude with
a potential regulatory solution that is meant to ameliorate the concerns of
the EPA, utility owners, and environmental groups.
II.

THE HISTORY AND REGULATORY FRAMEWORK OF THE NEW
SOURCE REVIEW PROGRAM AND THE ROUTINE MAINTENANCE
EXEMPTION

A.

The Birth of the Clean Air Act

In 1970, the modern CAA was born when Congress enacted tough
federal standards in response to public outcry brought about by national
awareness of the dangers of air pollution. 12 These amendments form the
framework of the current CAA, renovating then-existing air regulations
to set up a dual national and state regulatory system to combat air
pollution. 13
The 1970 CAA Amendments mandated the newly formed EPA to
create National Ambient Air Quality Standards (NAAQS) for certain
criteria pollutants. 14 These national standards set the maximum
concentrations of air pollutants permitted within the various air regions
12. See 42 U.S.C. § 7401 (2000); see also Ala. Power Co. v. Costle, 636 F.2d 323, 346 (D.C.
Cir. 1979).
13. See 42 U.S.C. §§ 7409-7410 (2000). Section 7409 created the national standards while
§ 7410 addresses state implementation plans. See also Ala. Power,636 F.2d at 346.
14. See 42 U.S.C. § 7409 (2000). Section 7409 ordered the EPA to create two NAAQS
standards for criteria pollutants. The primary standards are those necessary "to protect the public
health" within an "adequate margin of safety." Id. The secondary standards for each criteria
pollutant were to be created to protect the public welfare. Id.; see also 42 U.S.C. § 7408 (2000). The
EPA Administrator is given the power under this section to designate criteria air pollutants. Id.
Currently, seven criteria pollutants have been designated: Sulfur Dioxide, Nitrogen Oxide, Lead,
Particulate Matter, Photochemical Oxidants (Ozone), Hydrocarbons, and Carbon Monoxide.
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across the United States.1 5 The NAAQS, coupled with each state's plan6
on how to implement the standards, serve as the backbone of the CAA..
Under the 1970 amendments, new sources of air pollution are
subjected to new source performance standards (NSPS), a technologybased regulatory system that imposes stringent control requirements on
new sources located within certain industrial categories that cause, "or
contribute significantly to, air pollution.' 17 The NSPS program requires
installation of pollution control equipment reflecting best achievable
emissions reduction on all new major air pollution sources."8 NSPS
regulations pertain exclusively to sources created after enactment of the
NSPS regulations, excluding existing sources unless those sources
undergo a major modification.19
While the NSPS program controlled the emissions of new sources,
attainment and maintenance of the NAAQS had to be met by controlling
the emissions of existing sources.2 0 Each state is required to create a state.
implementation plan (SIP) to control the emissions of existing sources
within their jurisdiction so as to ensure compliance with the national
standards. 21 The SIP process permits the state to choose which existing
sources should curtail their emissions and by what amount.22 The states
are required to implement pre-construction review procedures to assure
that major new sources do not interfere with attainment and maintenance
of the NAAQS. 23
B.

The Creation of New Source Review

By 1977, many air quality regions within the United States were not
in attainment of the NAAQS and could not meet attainment in the near
future. 24 In addition, a growing concern began to surface within nonattainment areas that the application of the CAA would unduly prevent

15. See 42 U.S.C. § 7409 (2000).
16. State Implementation Plans (SIPS) detail a particular state's efforts to meet attainment of
the federal standards within their air quality control regions. See 42 U.S.C. § 7410 (2000).
17. 42 U.S.C § 7411(b)(1)(A)-(B) (2000). A new source is defined as "any stationary
source.. . which is commenced after the publication of regulations.. . prescribing a standard of
performance." 42 U.S.C. § 741 1(a)(2). The NSPS program was created pursuant to 42 U.S.C.
§ 7411.
18. See 42 U.S.C. § 741 1(a)(1).
19. See 42 U.S.C. § 7411(a)(2).
20. See Ala. Power Co. v. Costle, 636 F.2d 323, 346 (D.C. Cir. 1979).
21. See generally 42 U.S.C. § 7410.
22. See generally id.
23. See 42 U.S.C. § 7410(a)(2)(C).
24. See NAPA, supra note 6, at 33.
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the construction of new power plants. States were concerned that they
would be prohibited from constructing new power plants to meet
increases in future energy needs.26
Furthermore, since the 1970 amendments did not explicitly address
the possible degradation of air quality within areas in attainment of the
NAAQS, it was possible that states could permit clean air areas to be
"polluted up" to the national standards.27 A successful lawsuit brought
by the Sierra Club forced the EPA to address this loophole, requiring it
to prevent deterioration of air quality within attainment areas.28 The EPA
stalled from
attempted to enact regulations to address this issue but was
29
doing so because of lawsuits brought by industry groups.
Responding to these concerns, Congress amended the CAA in
1977, appending two sections to Subchapter I of the CAA.3 ° Subchapter
I, Part D, contains the Nonattainment New Source Review (NNSR)
program which pertains to areas that have not met NAAQS. 31 Subchapter
I, Part C, pertains to the Prevention of Significant Deterioration (PSD)
program and addresses the decline of air quality within attainment
areas.3 2 These two sections of the CAA are commonly referred to as the
New Source Review (NSR) program.33
The NNSR program ensures the improvement of air quality
standards in non-attainment regions whenever a new source is
constructed or an existing source is modified.3 4 Within attainment areas,
the PSD program allows for economic growth while simultaneously
preventing the degradation of air quality. These goals coincide with the
NSR program's overall purpose of protecting the environment and the
public from the adverse effects of increased air pollutant emissions
attributed to newly built or modified sources.35

25. See id.
26. See Deepa Varadarajan, Billboards and Big Utilities: Borrowing Land-Use Concepts To
Regulate "Nonconforming" Sources Under the Clean Air Act, 112 YALE L.J. 2553, 2558 (2003).
27. See Ala. Power Co. v. Costle, 636 F.2d 323, 346-47 (D.C. Cir. 1979).
28. See generally Fri v. Sierra Club, 412 U.S. 541 (1973) (affirming District Court holding
that section 101(b)(1) of the CAA imposed an obligation to prevent deterioration of air quality
standards in attainment areas); see also Ala. Power, 636 F.2d at 347.
29. See Air Quality Implementation Plans, 39 Fed. Reg. 52,509; 42,510 (proposed Dec. 5,
1974). To view challenges to these regulations, see generally Mont. Power Co. v. EPA, 434 U.S.
809 (1977); Sierra Club v. EPA, 540 F.2d 1114, 1120 (D.C. Cir. 1976).
30. 42 U.S.C. §§ 7470-7479 (2000) (Part C); 42 U.S.C. §§ 7501-7515 (2000) (Part D).
31. 42 U.S.C. §§ 7501-7515.
32. See 42 U.S.C. § 7470-7479 (Part C).
33. See Equipment Replacement Provision, supra note 1, at 61,249 n. 1.
34.

See U.S. EPA, NEW SOURCE REVIEW: REPORT TO THE PRESIDENT 3 (June 2002).

35.

See id.
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The NSR program as a whole achieves its goals through a
regulatory scheme mandating facility owners to obtain a permit before
the construction of a new source or the modification of an existing
source. 3 6 This permit informs a source of its responsibilities throughout
the construction or modification phase of a plant.37 The permit dictates
the actions the plant must undertake for NSR compliance, including the
type of air pollution control equipment to be installed.38
The NNSR program allows for the construction of new power
plants and the modification of existing plants, if those plants adhere to
strict control standards. 39 Newly constructed major stationary sources
have to attain the "lowest achievable emission rate. ' '40 This is the
strictest CAA control standard, aiming to achieve the lowest possible
level of emissions regardless of the cost of installing and purchasing the
control equipment. 41 Furthermore, new sources are required to offset
increases in air pollution attributed to them by obtaining emission
reductions from existing sources equal to or greater than their proposed
emissions. 42
The PSD program restricts power plants within attainment areas
43
from degrading air quality to the minimum national standards.
Attainment areas are divided into three categories, each permitting a
different incremental increase of air pollution over a pre-established

36. See 42 U.S.C. §7475 (2000) (PSD program); 42 U.S.C. § 7503 (2000) (non-attainment
areas).
37. See 42 U.S.C. § 7475 (2000) (PSD program); 42 U.S.C. § 7503 (2000) (non-attainment
areas).

38. See 42 U.S.C. § 7475(a)(4) (PSD program); 42 U.S.C. § 7503(a)(2) (non-attainment
areas).
39. See 42 U.S.C. § 7475(a)(4) (PSD program); 42 U.S.C. § 7503(a)(2) (non-attainment
areas).
40. 42 U.S.C. § 7503(a)(2).
41. See 42 U.S.C. § 7501(3) (2000). The Clean Air Act defines "lowest achievable emission
rate" as the
rate of emissions which reflects (A) the most stringent emission limitation which is
contained in the implementation plan of any State for such class or category of source,
unless the owner or operator of the proposed source demonstrates that such limitations
are not achievable, or (B) the most stringent emission limitation which is achieved in
practice by such class or category of source, whichever is more stringent.
Id.Cost of compliance is not taken into consideration.
42. See 42 U.S.C. § 7503(a)(1)(A). Offsets are permitted to come from sources within the
same plant or from another source within the non-attainment areas. The program allows for offsets
from other non-attainment areas in the state if those areas have either the same or a higher nonattainment classification and the offset source contributes to that area's problem. See 42 U.S.C.
§ 7503(c).
43. See 42 U.S.C. § 7471 (2000).
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baseline limit.44 This allows for the construction of new plants, or the

modifications of older plants, as long as their emissions do not
attainment area to exceed its baseline increment. 45 New
emitting pollutants within a PSD area have to incorporate
available control technology within their operations for each
criteria pollutant they emit.46

cause an
facilities
the best
NAAQS

C. The Modification Provisionof the NSR Programand the
Establishmentof the Routine MaintenanceExemption
The NNSR and the PSD programs each contain an identical
"modification provision" requiring existing sources to retrofit pollution
control equipment when they undergo plant renovations, modifications,
or repairs.47 Both programs use the NSPS program's definition of
"modification"48-a definition broadly defined to encompass all physical
and operational changes that lead to an increase in emissions of any
criteria pollutant. 49 Though expensive, control equipment significantly
reduces a source's air pollution emissions. 50 As such, knowing which
activities constitute a "modification" for NSR purposes is important for
existing sources, state regulatory bodies, and environmental groups.
In Wisconsin Electric Power Co. v. Reilly (WEPCO),51 the Seventh
Circuit stressed that NSR requirements are triggered under the
modification provision when two elements are satisfied: a physical or
operational change and an increase in emissions.52 The court had no
difficulty interpreting the term "any physical change," finding that the
clear language of the Act meant to encompass all physical changes of
44. See 42 U.S.C. § 7473(b). The first tier of the PSD system corresponds to natural parks and
wilderness areas and allows for almost no air quality degradation. Tier two areas allow for larger
incremental increases but usually not to the NAAQS levels. See 42 U.S.C. § 7472 (2000). Tier three
areas have no set restrictions and permit for the degradation of air quality to the NAAQS levels. See
42 U.S.C. § 7474 (2000).
45. See 42 U.S.C. § 7473(b).
46. See 42 U.S.C. § 7475(a)(4).
47. 42 U.S.C. 9§ 7501(4), 7479(2)(C).
48. The non-attainment program incorporates by reference the NSPS definition. 42 U.S.C.
§ 7501(4). The PSD program incorporates by reference the NSPS program's definition. 42 U.S.C.
§ 7479(2)(C).
49. 42 U.S.C. § 741 l(a)(4) defines modification as "any physical change in, or change in the
method of operation of, a stationary source which increases the amount of any air pollutant emitted
by such source or which results in the emission of any air pollutant not previously emitted."
50. See ENERGY INFORMATION ADMINISTRATION, ANALYSIS OF STRATEGIES FOR REDUCING
MULTIPLE EMISSIONS FROM POWER PLANTS: SULFUR DIOXIDE, NITROGEN OXIDES, AND CARBON

DIOXIDE 62 (Dec. 2000).
51. 893 F.2d 901 (7thCir. 1990).
52. See id. at 907.
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equipment.53 The court rejected an attempt to broaden the modification
provision so as to apply only to adjustments or changes altering the
fundamental design or nature of. the facility because Congress
specifically mandated that all physical changes are a modification, not
just those creating a fundamental change.54
The plain language of the statute dictates that any physical change
leading to an increase in emissions is considered a modification for NSR
purposes. 55 The potential reach of this language is staggering from an
administrative standpoint because, as the EPA points out, even "the most
mundane activities at an industrial facility (even the repair or
replacement of a single leaky pipe)" can potentially trigger NSR.56
In response to this problem, the EPA limited the applicability of
NSR by exempting certain activities from the physical change
requirement of the "modification" provision. 57 Specifically, it created an
exemption for RMRR activities so that the NSR program would be
administratively feasible.5 8 This exemption does not explicitly exist
within the statutory language of the CAA, but has been upheld when
construed narrowly.5 9 The degree to which the EPA can exempt certain
activities as routine has been the cause of recent debate because a broad
exemption creates a sizeable loophole for existing sources to escape
NSR requirements while an exceptionally narrow reading would, as
mentioned above, allow for any maintenance activity to trigger NSR.
Regarding the RMRR exemption, the WEPCO court upheld the
EPA's original method to distinguish between RMRR and modification
activities. 0 This test uses four factors to determine whether an activity is
RMRR: the nature and extent of the modification, its purpose, how
frequently it occurs, and its cost. 6 1 In addition, the four-factor test is

53. See id. at 907-09.
54. See id. at 908-10.
55. 42 U.S.C. § 7411(a)(4); see also Matthew C. Stephenson, A Tale of Two Theories: The
Legal Basisfor EPA 's ProposedRevision to the Routine Maintenance, Repair, and Replacement

Exception, and the Implicationsfor Administrative Law, 33 ENVTL. L. REP. 10,789 (2003).
56. Requirements for Preparation, Adoption and Submittal of Implementation Plans, 57 Fed.
Reg. 32,314, 32,316 (July 21, 1992).

57. See generally Equipment Replacement Provision, supra note 1.
58. Id. at 61,249; See NAPA, supra note 6, at 34.
59.

See NAPA, supra note 6, at 34.

60. See Wis. Elec. Power Co. v. Reilly, 893 F.2d 901, 910-11 (7th Cir. 1990). While the court
did not explicitly uphold the EPA's four factor test, it did not strike it down, and used the test to
determine whether WEPCO's activities were routine. Id.
61. See id. at910.
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maintenance activity and, as
sensitive to the individual facts of a plant's
62
such, is used on a case-by-case basis.
The second element of the modification provision, an "increase in
emissions," is a complicated issue. 63 Simplistically, in order to determine
whether an activity causes an increase in emissions the EPA must
compare the amount of a unit's emission before a change with the
amount of emissions after a change. 64 This requires a pre-change
emission baseline to be computed for that particular unit.65 A second
projection must then be computed to see whether the modification will
increase the amount of emissions above and beyond this baseline.66
Creation of these estimates is a complicated matter and subject to
change.67 For the purposes of this Note, it is only important for the
reader to know that a physical change must be accompanied by an
increase in emissions for NSR modification purposes.
III.

THE GRANDFATHER EFFECT: HIGHLIGHTING THE DANGER OF A
BROAD ROUTINE MAINTENANCE EXEMPTION

The grandfather effect refers to the schism between existing sources
and new sources within the NSR Program.6 8 Temporary immunity is
given to existing sources, effectively grandfathering them against the
forced installation of pollution control equipment. 69 Though the routine
maintenance exemption did not produce this grandfather effect, there is a
direct causal connection between the two. A broad routine maintenance
exemption exacerbates the negative consequences of the grandfather
effect by granting almost absolute immunity to existing sources from
NSR controls. Conversely, a narrow routine maintenance exemption will
62. Seeid. at910-11.
63. See NAPA, supra note 6, at 20-22.
64. Id.
65. Id.
66. See id
67. See generally Prevention of Significant Deterioration and Nonattainment New Source
Review; Baseline Emissions Determination, Actual-to-Future-Actual Methodology, Plantwide
Applicability Limitations, Clean Units, Pollution Control Projects, 67 Fed. Reg. 80,186 (Dec. 2002).
68. Existing sources are those that existed prior to the enactment of the NSR program. This is
implied in the language of the Act as only newly constructed sources, or modified existing sources,
are subject to NSR requirements. See 42 U.S.C. §§ 7475, 7502(c)(5). This effect began in 1970 with
the enactment of the NSPS program, which exempted existing power plants from its technologybased regulatory provisions for power plants constructed after its enactment. The NSR program
helped to strengthen this divide. See Varadarajan, supra note 26, at 2558-60.
69. The only requirement directly imposed on existing sources occurs in nonattainment areas;
existing sources are required under the Clean Air Act to install "reasonably available control
technology," the lowest control technology regulation imposed on sources under the Act. 42 U.S.C.
§ 7502(c)(1).
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hasten the demise of the grandfather effect by extending the range of
activities that trigger NSR. Furthermore, the negative side effects
attributed to the grandfathering of existing sources illustrate the dangers
posed by a broad routine maintenance exemption.
The enormous amount of data available on the utility sector makes
it an ideal backdrop to focus upon and discuss the dangerous side effects
attributed to the immunity given to older sources. Specifically, this Note
will center upon coal-fired power plants. These power plants are the
predominant, grandfathered existing source within the utility industry
and provide the clearest example of the dangers behind a broad routine
maintenance exemption.70
A.

The Negative Results of GrandfatheredCoal PowerPlants: Market
Disruption,EnvironmentalDegradation,and Loss of Human Life

Only sources constructed or modified after the NSR program's
enactment in 1977 are required to install costly pollution control devices
to control their emission of pollutants.7 1 This places a great burden on
newer power plants to the benefit of older, pre-1977 plants, as newer
plants have higher capital costs because the new plants must install
pollution control equipment. 72 This creates a disruption in the mechanics
of the market place because newer sources have to internalize these costs
to compete with older sources that are not similarly burdened.73 This
extra cost burden placed upon newer, cleaner sources encourages74the use
of existing, dirtier sources because of their lower operating costs.
Market theories of economics may have once supported this
disruption under an assumption that it was necessary to ease the
economic burden unexpected retrofitting would impose on existing
sources. 75 However, a theory of "excessive burdens" can no longer
support this market disruption as existing sources have had over twenty70. See CONRAD C. SCHNEIDER, CLEAN AIR TASK FORCE, DEATH, DISEASE & DIRTY POWER:
MORTALITY AND HEALTH DAMAGE DUE TO AIR POLLUTION FROM POWER PLANTS 10-1 (2000).
71. See Shi-Ling Hsu, Reducing Emissions from the Electricity Generation: Can We Finally
do it?, 14 TuL. ENVTL. L.J. 427,434-36 (2001).

72. Id.
73. See id.
74. See id; see also Arnold W. Reitze, Jr., State and Federal Command-and-Control
Regulation of Emissions From Fossil-Fuel Electric Power GeneratingPlants, 32 ENVTL. L. 369,
386 (2002). New plants must control NO, emissions at a cost ranging from $2,500 to $10,000 per
ton, while older plants, which could control NO, emissions for $300, are not required to do so. Id.
75. See
NATIONAL
ASSOCIATION
OF
REGULATORY
UTILITY
COMMISSIONERS,
GRANDFATHERING AND ENVIRONMENTAL COMPARABILITY: AN ECONOMIC ANALYSIS OF AIR
EMISSION REGULATIONS AND ELECTRICITY MARKET DISTORTIONS 6 (June 1998) [hereinafter

NARUC].
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five years to prepare for and anticipate the economic costs and burdens
that would be imposed upon them by the NSR program. 76 No economic
theory supports a long-term market disruption that excludes a particular
group of participants from regulations imposing costs on all others.7 7
Not only does the grandfather effect contribute to economic market
disruptions but it also creates severe health and environmental effects.
The adverse health effects attributed to power plant emissions have been
well documented and can no longer be seriously disputed. For example,
on December 5, 1952, atmospheric conditions caused coal smoke to be
trapped within the London area, hovering over the ground for five days
and causing over 3000 premature deaths.78 London's "Killer Fog"
disaster made the public well aware of the serious adverse health effects
that arise from air pollution, especially coal smoke.79
While they contribute to a portion of the problem, newer natural
gas-fired power plants are not the main emitters of air pollution from the
energy sector; rather, the problem stems from older, mostly
grandfathered coal-fired plants. 80 These plants emit the largest
concentrations of air pollutants within the power industry because of
their immunity from having to install pollution control equipment.8 1
These plants emit large quantities of sulfur dioxide (SO 2), nitrogen oxide
(NOx), fine particulate matter, carbon dioxide (CO2), and atmospheric
mercury-all of which are pollutants harmful to human beings.82
Shockingly, some older plants are permitted to emit as much as ten times

76. See id. at 6, 9.
77. Even short-term exemptions for existing sources are unwarranted.
There is almost no support in economic theory for the practice of grandfathering existing
facilities when adopting new regulations. Ideally, economics can tell us how to achieve
efficient, least cost implementation of a desired emissions standard; it provides little

ground for permanently exempting older producers from standards that everyone else
must follow. Indeed, economists have pointed out that grandfathering may give a hidden
but powerful competitive advantage to the favored firms, undermining the efficiency of
the marketplace.
Id. at 1.
78.
79.

See SCHNEIDER, supra note 70, at 1.
See id.

80. Studies have shown that fifty-seven percent of the total fossil-fuel electric generating
industry is comprised of grandfathered plants existing before 1972. See NAPA, supra note 6, at 8991. "The contribution of the electricity generation industry to persistent air pollution problems and
high emissions of greenhouse gases has been traced to these older, high-emitting coal fired power
plants, the dinosaurs of this industry." Hsu, supranote 71, at 427-28.
81.

See Hsu, supra note 71, at 434-35.

82. See infra text accompanying notes 91-95, 98-101.
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more of a regulated pollutant than is permissible within a new power
plant.83
While it seems that electrical power plants as a whole contribute
greatly to our nation's air pollution, careful analysis reveals that the
problem is chiefly attributed to coal-fired power plants. Electric utilities
emit around two-thirds of the United States' S02 emissions, 84 but ninety
percent of these emissions are traced to power plants using coal-fired
boilers. 85 Coal-fired power plants in general are responsible for around
twenty-five percent of the United States' NO, emissions, 86 twenty-one
percent of atmospheric mercury emissions, 87 and thirty-two percent of
our CO 2 emissions.88 One study even estimated that in 1996 coal-fired
power plants twenty years of age or older accounted for eighty-five
percent of the NOx and ninety-two percent of CO2 emissions "from the
entire electric utility industry. 8 9 In contrast, other electricity producers
emit substantially less levels of air pollutants: renewable energy sources
produce few negative emissions and natural gas plants emit around
thirty-three percent less CO 2, ten percent less NOx, and virtually no S02,
90
particulate matter, or mercury.
S02 emissions gradually transform within the atmosphere into
sulfates, a type of fine particulate matter that causes serious adverse
health effects. 91 NOx emissions can react with ammonia to also form fine
particulate matter. 92 Fine particulate matter is extremely hazardous to
humans: A recent study conducted by Abt Associates linked fine particle
83. See SCHNEIDER, supra note 70, at 4. In regards to sulfur dioxide emissions, newer plants
emit on average .71b/MMBtu, while existing plants on average emit more than double this amount at
1.71b/MMBtu. A similar pattern exists for nitrogen oxide emissions. See NARUC, supra note 75, at
22-23.
84. See Environmental Integrity Project, Power PlantEmissions and Your Health: Frequently
Asked Questions (October 2003), available at http://www.enviromentalintegrity.org/pub92.cftn; see
also Craig Oren, Clean Air andInterstate Transport: Seeing the Big Picture, 10 N.Y.U. ENVTL. L.J.
196, 199 (2002).
85. See SCHNEIDER, supra note 70, at 10; see also Hsu, supranote 71, at 430 (stating that as a
whole, sixty percent of SO 2 emissions nationwide are linked to coal-fired power plants).
86. See Hsu, supra note 71, at 430 (stating that as a whole, twenty-five percent of NO,
emissions nationwide are linked to coal-fired power plants); see also Environmental Integrity
Project, supra note 84; Oren, supra note 84, at 199; Reitze, supranote 74, 371-72.
87. See Hsu, supra note 71, at 430.
88. See id. at 430; see also Oren, supra note 84, at 199.
89. David M. Driesen, SustainableDevelopment and Air Quality: The Need to Replace Basic
Technologies with CleanerAlternatives, 10 BUFF. ENvTL. L.J. 25, 54 (2003).
90. See Hsu, supra note 71, at 431.
91. See Oren, supranote 84, at 198-99; see also SCHNEIDER, supranote 70, at 2, 3.
92. See Oren, supra note 84, at 198; Environmental Integrity Project, supra note 84. NO,
emissions are also a major contributor to the ground level smog (Ozone) problem within certain
states. See Oren, supra note 84, at 198.
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emissions from U.S. power plants to the premature death of over 30,000
people each year.9 3 Furthermore, this study also revealed that hundreds
of thousands of Americans suffer from asthma attacks, cardiac problems,
and upper and lower respiratory problems due to the inhalation of fine
particulate matter. 94 Children are particularly at risk to these health
problems as they inhale "50 percent more air per pound of body weight"
than healthy adults.95
This study estimates that a seventy-five percent reduction of power
plant SO 2 and NOx emission could prevent many of the adverse effects
produced by fine particulate matter. For instance, it is estimated that
such a reduction could diminish premature deaths by approximately
18,000 and reduce severe asthma attacks by 366,000.96 Furthermore, the
total monetary benefit from this reduction, in the form of reduced health
97
costs and mortality rates, is estimated to be over 100 billion dollars.
Mercury emissions mix with the air and return to earth with the
rain, accumulating in water and reacting with bacteria to form
98
methylmercury, a compound poisonous to humans and animals.
Increased mercury in water leads to its accumulation in aquatic life that
humans consume, 99 leading to government warnings regarding the
consumption of seafood in certain quantities or from certain regions.
These limitations are in place to protect us from the danger mercury
consumption poses to our health, especially to pregnant women. 00 It is
believed that more than 60,000 children are born each year with a risk of
damage to their nervous system due to mercury exposure in the womb.10 1
In addition to causing severe health effects within humans, both
(acid rain). 10 2
SO 2 and NOx are also major contributors to acid deposition
93. See L. BRUCE HILL, CLEAN AIR TASK FORCE, A PRELIMINARY ANALYSIS OF THE
BENEFITS AND COSTS OF CURRENT NEW SOURCE REVIEW LITIGATION 2 (June 2004); see also
CONRAD SCHNEIDER, ABT ASSOCIATES, THE PARTICULATE-RELATED HEALTH BENEFITS OF
REDUCING POWER PLANT EMISSIONS 6-2, 6-4, 6-5 (Oct. 2000) [hereinafter ABT ASSOCIATES].
94. See SCHNEIDER, supra note 70, at 3; see also ABT ASSOCIATES, supra note 93, at 6-2, 6-4
(linking power plant fine particle emissions to 603,000 asthma attacks per year).
95. SCHNEIDER, supra note 70, at 9.
96. See id at 3; see also ABT ASSOCIATES, supra note 93, at 6-2, 6-3.
97. See ABT ASSOCIATES, supra note 93, at 6-3. Even worse, it is estimated that fine
particulate matter results in health costs of around $178 billion per year. See HILL, supra note 93, at
2; ABT ASSOCIATES, supra note 93, at 6-4.
98. See MARTHA KEATING, CLEAN AIR TASK FORCE, MERCURY AND MIDWEST POWER
PLANTS 5 (2003).
99. See id. at 3; Oren, supra note 84, at 198.
100. See KEATING, supra note 98, at 6-7.
101. See id. at 8.
102. See generally CHARLES DRISCOLL, HUBBARD BROOK RESEARCH FOUNDATION, ACID
RAIN REVISITED: ADVANCES IN SCIENTIFIC UNDERSTANDING SINCE THE PASSAGE OF THE 1970 AND
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Recent studies show that acid deposition is a much larger environmental
problem than previously suspected, particularly in the northeastern
United States. As previously mentioned, electrical utilities, especially
grandfathered coal-fired plants are major depositors of these emissions
into the air and are considered 103
the main cause of the acid deposition
Northeast.
the
affecting
problem
Power plant emissions eventually return to earth and settle within
the soil. 104 Increased quantities of SO 2 and NO, within the soil hinder the
ability of plant life to take in nutrients. 10 5 Preliminary research shows
that the decline of red spruce trees throughout the northeastern United
States, and sugar maple trees in Pennsylvania, is caused by the increase
of these pollutants in the soil and air. 10 6 Some forests within the
Northeast have lost more than half of their large canopy red spruce
trees.'0 7 This loss is attributed acid deposition's leaching of calcium from
the needles
of red spruce trees, making them susceptible to freezing
10 8
injury.
Another major problem associated with acid deposition is its power
to systematically lower the ability of soil ecosystems to recover from
increased acidity. Acid deposition accelerates the leaching of "base
cations," natural elements within soil that help counteract the effects of
acids.' 0 9 Fewer amounts of base cations within the soil reduce its ability
to combat acid deposition." 0 This exacerbates the problem over time
because, while the amount of acid deposition remains constant, the soil's
ability to combat acid decreases. Only substantial reductions of SO 2 and
NOx can halt this damage because the increasing sensitivity of
northeastern ecosystems to additional inputs of acids retards their natural
ability to recover."'

1990 CLEAN AIR ACT AMENDMENTS; ELLEN BAUM, CLEAN AIR TASK FORCE, UNFINISHED
BUSINESS: WHY THE ACID RAIN PROBLEM IS NOT SOLVED (2001).
103. See DRISCOLL, supra note 102, at 6, 8.
104. See BAUM, supra note 102, at 2.

105. See DRISCOLL, supra note 102, at 4.
106. See id. at 13-14. In sugar maple trees, it is believed that the lowering of base cations
contributes to their death. Id.
107. See BAUM, supra note 102, at 7.
108.

109.
110.
111.
enough.
reduced

See DRISCOLL, supra note 102, at 13.

See id. at 4, 11.
See id. at ll.
See id. at 20-21. The study estimates that current reductions in SO 2 and NO. are not
In order for biological recovery of North Eastern ecosystems, emissions of SO 2 have to be
to eighty percent of the levels called for within the 1990 Clean Air Act Amendments. Id. at

21.
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In 1997, the wet deposition in the northeast had an average PH of
4.5-"ten times more acidic than the normal" PH of 5 .5.112
Accumulation of acidic rain lowered PH levels in streams and lakes in
the North East, causing aquatic life to die.' 13 At 6 PH rainbow trout and
snails die; at 5 PH frogs, crayfish, and mayflies die; at 4 PH brook trout
die; and at 3 PH all fish life within the ecosystem die. 1 4 Furthermore,
increased acid deposition leads to the accumulation of aluminum within
water, causing further reductions of aquatic life. 1 5 Forty-one percent of
the lakes within New York's Adirondack regions and fifteen percent of
the lakes in New England exhibit signs of acidification; twenty-four
6
percent of the lakes within the Adirondacks no longer support fish. 1
SO 2 emissions have declined due to the Acid Rain Program but not
by enough to ensure ecosystem recovery within the near future, even
with full compliance.

17

Researchers believe SO 2 emissions must be

reduced eighty percent beyond the level required by the Acid Rain
Program in order to permit ecosystem recovery within the next twenty to
twenty-five years. 1 8 Nitrogen emissions also need to be reduced, but by
a smaller rate, as nitrogen in small quantities is beneficial to plant life. 1 9
These dangerous side effects attributed to the "grandfathering" of
existing sources highlight the dangers of a broad "routine maintenance"
exemption. As discussed further in this Note, a broad exemption would
permit grandfathered sources to engage in power plant maintenance
activities that would normally trigger NSR requirements. A narrow
exemption reduces the damage caused by the grandfather effect by
increasing the amount of plant activities that trigger NSR and would
eventually force all grandfathered plants into compliance. This link
between routine maintenance and the grandfather effect illustrates the
direct impact that changes in "routine maintenance" policy will have on
the United States.

112.
113.
114.

BAUM, supra note 102, at 2.
See DRISCOLL, supra note 102, at 17; BAUM, supranote 102, at 4.
See DRISCOLL, supra note 102, at 7.

115. See id. at 12, 17.
116.
117.
118.
119.

See
See
See
See

id. at 15, 17.
id. at 20-21; see also BAUM, supranote 102, at 9.
BAUM, supranote 102, at 1; see also DRISCOLL, supra note 102, at 21.
DRISCOLL, supra note 102, at 12, 20. Nitrogen, while beneficial to trees, poses a

serious problem for aquatic life because it helps in the creation of dead zones where none can live.
This problem is not attributed to power plants as much as to fertilizers and mobile sources. Id.
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Temporary Immunity from New Source Review: The Importance of
the Modification Provisions

Congress granted temporary immunity to existing sources because
of problems associated with the installation of pollution control
equipment. It is easier for new sources to install pollution control
equipment while under construction, as blue prints can be drawn up with
the equipment already in place.' 20 On the other hand, it is expensive to
retrofit existing sources with pollution control equipment.' 2 1 It is cheaper
to construct a power plant with pollution control devices than to try to
force equipment into sources that were not initially designed to contain
such equipment.
Nonetheless, Congress did not wish to give existing sources a
permanent exemption from pollution control requirements, so they
structured the NSR program to only allow for temporary grandfathering
of these facilities.1 22 The "modification" provision of the NSR program
ensures only a temporary "grandfathered" status for existing plants.
Congress was aware that the life expectancy of existing sources hovered
around thirty years, requiring these sources to eventually undergo
modifications as they begin to deteriorate or be forced into retirement by
cleaner, more efficient sources. 123 The modification provision ensures
that existing sources will eventually install pollution control

equipment. 124
The modification provision of the NSR program is the
congressional response balancing the costs associated with immediate
retrofits of grandfathered sources and the dangerous air pollutants they
emit. 125 The provision avoids burdening existing sources with sudden
retrofitting costs, but requires the installation of control equipment at
times ideal for these sources to install such equipment. 126 Modification
periods are ideal because source process units are undergoing

120. See H.R. REP. No. 294, at 185 (1977). "Building control technology into new plants at
time of construction will plainly be less costly then requiring retrofit when pollution ceilings are
reached." Id.
121. See id.; see also NAPA, supra note 6, at 13.
122. See Ala. Power Co. v. Costle, 636 F.2d 323, 400 (D.C. Cir. 1979); see also Wis. Elec.
Power Co. v. Reilly, 833 F.2d 901, 909 (7th Cir. 1990) (stating that Congress never intended to
create an "indefinite immunity" from PSD requirements for existing sources).
123. See Hsu, supra note 71, at 435; see also H.R. REP. No. 294, at 136 (1977).
124. See NAPA, supra note 6, at 12-14.
125. See Wis. Elec. Power Co., 893 F.2d at 909; NAPA, supranote 6, at 14.
126. See NAPA, supra note 6, at 14 ("Congress adopted the grandfather provision simply to
ease those facilities' immediate economic burden of retrofitting with cleaner equipment.").
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construction and are not operational, making the overall cost of
installation lower than if forced on a source while operational.12 7
IV.

A.

THE EQUIPMENT REPLACEMENT PROVISION

The Mechanics of the Equipment Replacement Provision

Under the new routine maintenance exemption, the EPA will use
two tests to determine whether existing source renovations are
"modifications" for purposes of NSR. The original four-factor test is still
retained, but its value has been diminished by the introduction of1 28a
regulatory program entitled the Equipment Replacement Provision.
The ERP expands upon the scope of the RMRR exemption while
simultaneously limiting the applicability of the four-factor test. In effect
the ERP acts like a barrier, blocking NSR by holding all activities within
its scope as routine maintenance, repair, or replacement.
The ERP is defined, structured, and explained in the same manner
for both the attainment and non-attainment sections of the NSR
program. 129 It permits source owners to replace the components of
process units "with identical components or their functional
equivalents," so long as the component's replacement cost is less than
twenty percent of "the replacement value of the process unit of which the
component is a part, the replacement does not change the unit's basic
design parameters, and the unit continues to meet enforceable emission
and operational limitations."' 130 The case-by-case, four-factor approach is
retained for activities that fall outside the scope of the elements of the
ERP, or if requested by the operator of a source.' 31
Important to the applicability of the ERP is the definition of a
process unit. The term "process unit" is defined by the ERP to mean a
"collection of structures and/or equipment that processes, assembles,
applies, blends, or otherwise uses material inputs to produce or store an
intermediate or completed product.' 32 This includes processes that
produce intermediate products that are part of an integrated facility
127. See id. at 13.
128. See Equipment Replacement Provision, supra note 1, at 61,270.
129. See 40 C.F.R. § 51.165(h) (2005) (General Permit Requirements); 40 C.F.R. § 51.166(y)
(2005) (Non-Attainment Program); 40 C.F.R. § 52.21(cc) (2005) (Prevention of Significant
Deterioration Program).
130. Equipment Replacement Provision, supra note 1, at 61,251.
131. See id.at 61,251, 61,252.
132. Id. at 61,259; see also 40 C.F.R. § 51.165(a)(xliii) (Permit Program); 40 C.F.R.
§ 51.166(b)(53) (Non-Attainment Program); 40 C.F.R. § 52.21(b)(55) (Prevention of Significant
Deterioration Program).
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operation leading to the creation of a final product. 133 This expanded
definition of process unit is meant to encompass the integrated
an end product as well as all
manufacturing operations that produce
134
production.
its
in
used
processes
Furthermore, the EPA has excluded certain structures, operations,
and equipment from the definition of process unit. The installation of
identical or functionally equivalent pollution control equipment is not
considered part of a process unit unless it serves a dual purpose within
the unit. t35 Also excluded are administrative buildings and storage areas,
units are distinct enough
such as warehouses. 136 These non-emitting
137
excluded.
be
to
processes
facility
from
Grandfathered coal-fired power plants operate primarily by using
steam boilers to produce electricity. 38 The EPA has specifically defined
what constitutes a process unit in relation to these particular sources. All
boilers that generate electricity are considered to be separate process
units. 39 The process unit for each boiler extends from the coal handling
to the emission of air pollutants from smoke stacks. All plant processes
contributing to the generation of electricity from a boiler are considered
part of the process unit and each individual generating boiler unit is
considered to be a separate process unit. 140 Shared components by
133. The EPA explains what constitutes an intermediary product using an automobile factory
as an example. Within the plant, an intermediate product would be the creation of the engine or the
painted body shell. Furthermore, the spray process which produces the painted body shell would be
part of the process unit as well. See Equipment Replacement Provision, supra note 1, at 61,260.
134. See id
135. See id.; see also 40 C.F.R. § 51.165(a)(xliii)(B)-(C) (Permit Program); 40 C.F.R.
§ 5 1.166(b)(53)(ii)-(iii) (Non-Attainment program); 40 C.F.R. § 52.2 1(b)(55)(ii)-(iii) (Prevention of
Significant Deterioration Program). Examples of pollution control equipment that serve a dual
purpose are "condensers [that] serve to control emissions of organic air pollutants while serving as
an integral component of the operation of a fractionation column." Equipment Replacement
Provision, supra note 1, at 61,260.
136. See Equipment Replacement Provision, supra note 1, at 61,262; see also 40 C.F.R.
§51.165(a)(xliii)(B-C) (Permit Program); 40 C.F.R. § 51.166(b)(53)(ii)-(iii) (Non-Attainment
Program); 40 C.F.R. § 52.21 (b)(55)(ii-iii) (Prevention of Significant Deterioration Program).
137. The exclusion of other non-emitting parts of a process unit is very rare because the EPA is
concerned that an operator of a source may attempt to classify every single component of a process
unit as "non-emitting," thus creating a mockery of the rule. See Equipment Replacement Provision,
supra note 1, at 61,262.
138. See Edison Electric Institute, Electric Utilities Must Maintain Their Generating Units to
Keep Power Plants Operating, available at http://www.eei.org/industryissues/environment/air/
NewSourceReview/coal2.pdf (last visited Feb. 24, 2005).
139. See Equipment Replacement Provision, supra note 1, at 61,261. See also 40 C.F.R.
§ 51.165(a)(xliii)(D)(1) (Permit Program); 40 C.F.R. § 51.166(b)(53)(iv)(a) (Non-Attainment
program); 40 C.F.R. § 52.21(b)(55)(iv)(a) (Prevention of Significant Deterioration Program).
140. See Equipment Replacement Provision, supra note 1, at 61,261. See also 40 C.F.R.
§ 51.165(xliii)(D)(1); 40 C.F.R. § 51.166(b)(53)(iv)(a); 40 C.F.R. § 52.21(b)(55)(iv)(a).
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multiple units have their costs split to reflect each unit's particular usage
1
of that component. '4
The first element of the ERP requires replacement components 1to
42
be identical to, or the functional equivalent of, replaced components.
Identical components are the exact same components that are being
replaced. Functionally equivalent components are replacement
components that are similar to the original component, providing the
same function to the process unit, but more efficient or slightly altered
because of technological advancements since the installation of the
original component. 143 The changing of a worn out computer CD drive
with a newer, faster computer CD drive is an example of a functionally
equivalent replacement; the new component provides the same function
as the replaced part but is slightly improved.
The ERP limits functionally equivalent changes by requiring that
new components do not alter fundamental characteristics of the process
unit. 144 Replacements or repairs of a process unit that alter its basic
design parameters are considered to be modifications not within the
scope of the ERP. 14 5 These alterations
are not NSR activities and cannot
46
1
ERP.
the
by
RMRR
as
excluded
be
A facility operator is permitted by the ERP to choose virtually any
basic design parameter for their process unit, 47 specifically excluding
only unit efficiency as a choice. 148 A facility operator can choose from
the "maximum rate of fuel or heat input, maximum rate of material
input, or maximum rate of product output.' ' 14 9 Sources that create
multiple end products or require an assortment of raw materials are
required to use the primary product or raw material to select the basic
design parameter. 150 Furthermore, the ERP permits a source operator to
141. See Equipment Replacement Provision, supra note 1,at 61,261. To view the actual
sections in the ERP, see 40 C.F.R. § 51.165(xliii)(C), 40 C.F.R. § 51.166(b)(53)(iii), and 40 C.F.R.
§ 52.21(b)(55)(iii).
142.
143.

See Equipment Replacement Provision, supra note 1, at 61,252.
Seeid. at 61,253-61,255.

144. For example, the EPA mentions that a change within a cement mixing plant that helps
create a finer cement powder is not a fundamental alteration of the process unit. If the change allows
the cement plant to produce a new product, like oil, then that activity is not covered by the ERP
because it is a fundamental alteration of the process unit. See id at 61,253-54.
145.

Id. at61,255, 61,259.

146. See id.
at 61,259.
147. Id. at 61,258, 61,259.
148. See 40 C.F.R. § 51.165(h)(2)(vi);

40

C.F.R.

§ 51.166(y)(2)(vi);

40

C.F.R.

§ 52.21 (cc)(2)(vi).
149. 40 C.F.R. § 51.165 (h)(2)(ii); 40 C.F.R. § 51.166(y)(2)(ii); 40 C.F.R. § 52.21(cc)(2)(ii).
150. See 40 C.F.R. §51.165 (h)(2)(ii); 40 C.F.R. §51.166(y)(2)(ii); 40 C.F.R.

§ 52.21 (cc)(2)(ii).
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propose substitute basic design parameters to their reviewing authority if
they believe that the basic design parameters within the ERP are not
suitable for their industry or process unit.15 '
For steam generating electrical utilities, which includes coal-fired
plants, the ERP permits a source operator to choose either "maximum
hourly heat input and maximum hourly fuel consumption rate or
maximum hourly electric output rate and maximum steam flow rate" as
the basic design parameter of their process unit.1 52 Coal fired plants
trying to determine fuel consumption in regards to weight or volume are
required to use the "minimum fuel quality based on British Thermal
Units content" to establish the basic design parameters of their process
units. 153 Moreover, the new regulations permit source operators and
owners to propose alternative basic design parameters if they feel that
so long as the reviewing
those suggested by the EPA are not appropriate,
54
authority approves the alternative designs.1
Another element of the ERP requires that replacement activities do
not allow a source to exceed emission limitations placed upon that
source.' 55 All legally enforceable emission limitations, whether they are
state imposed requirements or NAAQS limitations, must be in
compliance after implementation of the proposed activity or it will be
impermissible. Furthermore, operational limits imposed upon sources
cannot be exceeded after implementation of the replacement activity. 156
The most controversial element of the ERP is the twenty percent
cost basis for replacement components. 57 Under the ERP, a replacement
component is permitted to cost up to twenty percent of the process unit's
replacement value. This "constraint" is imposed on a per-activity basis,
but aggregation of activities is permitted. 158 The replacement cost of a
40
40 C.F.R.
§ 51.166(y)(2)(iii);
151. See 40 C.F.R. § 1.165(h)(2)(iii);
§ 52.2 1(cc)(2)(iii).
152. 40 C.F.R. §51.165(h)(2)(i); see also 40 C.F.R. §51.166(y)(2)(i); 40

C.F.R.
C.F.R.

§ 52.21 (cc)(2)(i).
153. 40 C.F.R. § 51.165(h)(2)(i).
154.

See

40

C.F.R.

§ 51.165(h)(2)(iii);

40

C.F.R.

§ 51.166(y)(2)(iii);

40

C.F.R.

§ 52.21 (cc)(2)(iii).
155. See Equipment Replacement Provision, supra note 1, at 61,252.
156.

See also 40 C.F.R. § 51.165(h)(3); 40 C.F.R. § 5i. 166(y)(3); 40 C.F.R. § 52.21 (cc)(3).

157. See Katherine Q. Seelye, Draft of Air Rule Is Said to Exempt Many Old Plants, N.Y.
TIMES, Aug. 22, 2003, at AI; see also Katherine Kennedy, Natural Resources Defense Council, Oral
Testimony of the Natural Resources Defense Council to the U.S. Environmental Protection Agency
on Proposed Changes to the New Source Review Program 3 (March 31, 2003), available at EPA
OAR-2002-0068-0509,
Docket
Electronic
http://docket.epa.gov/edkfed/do/EDKStaffltemDetailView?objectId =090007d48015e958.
158. See Equipment Replacement Provision, supra note 1, at 61,258. Aggregation is the joining
of two or more activities into a single activity for purposes of calculating component costs. The EPA
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component is the fixed capital cost of the replacement component plus
the cost of all
maintenance and repair activities attributed to that
59
replacement. 1
The ERP permits a source operator to choose a process unit's
replacement value in a variety of ways. The general methods anticipated
by the EPA for replacement value computations are based either on the
estimated fixed capital cost of constructing a new process unit or the
process unit's current appraisal value.' 60 The EPA also permits other
methods to compute a process unit's replacement value. These other
methods include the insurance value, the investment value adjusted for
procedure based upon generally accepted
inflation, or a different
16
accounting principles. 1

B. The Rationales Behind the Promulgationof the Equipment
Replacement Provision
The abandonment of the narrower, case-by-case, four-factor test in
favor of the broad ERP is a substantial shift in EPA policy regarding
routine maintenance. 162 The EPA justifies this change as a response to
industry complaints regarding the four-factor test.

63

Utility owners

complained that the older method created uncertainty as to what plant
activities constitute routine maintenance, 64 in turn making them hesitant
to engage in activities necessary to sustain plant efficiency, safety, and
does not specifically set out when activities must be aggregated; instead, it is simply dictating that
related activities should be aggregated. An inquiry must be made into whether the two activities are
sufficiently related to aggregate their costs together; simply because they occur at the same time on
the same process unit is not enough. Furthermore, non-replacement activities should be aggregated
when they are part of a larger replacement process.
66
159. See 40 C.F.R. § 51.165(h)(1); 40 C.F.R. § 51.1 (y)(1); 40 C.F.R. § 52.21(cc)(1).
160. The EPA believes that this is the easiest method available to compute replacement value
because the replacement cost of a process unit is information that operators are likely to have. See
Equipment Replacement Provision, supra note 1, at 61,262, 61,263; see also 40 C.F.R.
§ 51.165(h)(1)(ii); 40 C.F.R. § 51.166(y)(1)(ii); 40 C.F.R. § 52.21(cc)(1)(ii).
161. See Equipment Replacement Provision, supra note 1, at 61,262; see also 40 C.F.R.
§ 51.165(h)(1)(iii); 40 C.F.R. § 51.166(y)(1)(iii); 40 C.F.R. § 52.21(cc)(1)(iii). A replacement value
based upon insurance requires the insurance coverage to be based upon the complete replacement of
a unit. Equipment Replacement Provision, supranote 1, at 61,262.
162. While it is true that the EPA still plans to use the case-by-case method for activities falling
outside the scope of the ERP, it is almost certain that the broad scope of the ERP will restrict its
usage to the point of virtual abandonment.
163. See Equipment Replacement Provision, supra note 1, at 61,250.
164. See EDISON ELECTRIC INSTITUTE, COMMENTS OF THE EDISON ELECTRIC INSTITUTE
REGARDING EPA's PROPOSED RULE, PREVENTION OF SIGNFICANT DETERIORATION (PSD) AND
NON-ATTAINMENT NEW SOURCE REVIEW (NSR): ROUTINE MAINTENANCE, REPAIR AND

REPLACEMENT 3-4 (May 2, 2003), available at EPA Electronic Docket OAR-2002-0068-1245,
http://docket.epa.gov/edkfed/do/EDKStaffltemDetailView?objectld-090007d48016b3a4.
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reliability.1 65 Utility owners argued that power plant maintenance
activities necessary for maintaining the safety and reliability of their
plants were being postponed over worries that these activities could
trigger NSR requirements. 166
The EPA contends that the ERP provides certainty by creating an
automatic, easy to understand, RMRR exemption. 167 This in turn enables
source owners to undertake activities that ensure the efficiency,
reliability, and safety
of energy plants without worrying about triggering
68
1
regulations.
NSR
The central purpose of the CAA is "to protect and enhance the
quality of the Nation's air resources so as to promote the public health
and welfare and the productive capacity of its population."' 169 As such,
the EPA has a responsibility to not only protect our environment, but
also to attempt to do so in a fashion that will not hamper economic
productivity. It is indisputable that certainty within agency regulations
enhances the productive capacity of this nation by providing specific
notice to sources as to which actions they can undertake. Despite this, by
enacting the ERP, the EPA has failed to realize that protection of our
nation's productivity is second to the protection and enhancement of the
0
environment and the safety of the public's health and welfare.17
Regulations created to promote certainty must still take into
consideration the serious problems associated with air pollution,
especially if those regulations have the consequence of increasing the
emission of substances known to be harmful to the general public. The
older, case-by-case method ensured that all circumstances behind source
RMRR activities would be taken into consideration during the review1
17
process. While true that the overall review process could be lengthy,
the EPA did permit industrial sources to view past, reviewed

165. See Equipment Replacement Provision, supra note 1, at 61,250; see also EDISON
ELECTRIC INSTITUTE, supra note 164, at 3-4.
166. See Equipment Replacement Provision, supra note 1, at 61,250. The EPA claims that
because of the uncertainty involved behind the case-by-case method, plant operators were left with
five choices when planning RMRR activities: 1) seeking an NSR permit; 2) proceeding without a
permit review; 3) seeking an applicability determination; 4) foregoing the activity altogether or
opting for only like replacements; or 5) limiting the hours of operation, installing pollution controls,
or replacement of components with "less than best technology" to ensure that emissions will not
increase. Id.
167. See id.at 61,250-51.
168. See id. at 61,251-52.
169. 42 U.S.C. § 7401(b).
170. See 123 CONG. REc. 27,070, 27,075 (1977).
171. See Equipment Replacement Provision, supra note 1, at 61,255. The EPA indicates that it
took on average one year to determine whether an activity would be considered routine. Id.
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applicability determinations, providing some certainty
as to whether
1 72
their planned activities would be considered RMRR.
A broad exemption, while promoting certainty, can permit activities
that should be considered modifications to escape the pollution control
requirements of the NSR program. Even assuming that the ERP would
reduce "the amount of pollution generated per product produced,"' 7 3 its
broad scope will have the effect of exempting activities which are
modifications; thereby permitting some sources to bypass NSR
regulations which, 174
if enforced, would lead to a greater overall reduction
in plant emissions.
Furthermore, the EPA argues that uncertainty within the RMRR
process leads to losses in plant efficiency and safety.' 75 This contention
is a bit misleading given the elements required for an activity to be
considered a modification for NSR purposes. For years, source owners
have undertaken maintenance activities necessary for plant safety,
reliability, and efficiency. 7 6 These maintenance activities are
permissible because they do not create an emissions increase. The EPA
itself has acknowledged that energy efficient projects do not
automatically trigger NSR because the statutory definition of
modification requires a physical
or operational change to have a
77
increase.
emissions
significant
Even if maintenance activities do not cause emission increases,
augmented utilization of a more efficient plant will lead to an overall
increase in emissions.'7 8 The EPA fails to fully take into consideration
the economic principles behind power plant efficiency upgrades. A
utility owner will not rationally spend capital without expecting a benefit
in return. Source operators invest capital in energy efficient projects
because such projects have the result of lowering the production cost of
electricity. 79 A process unit that has less cost associated with the

172. See Stephenson, supra note 55, at 10,789.
173. Equipment Replacement Provision, supra note 1,at 61,252.
174. See infra text accompanying notes 269-82.
175. See Equipment Replacement Provision, supra note 1, at 61,250.
176. See U.S. EPA, supra note 34, at 10.
177. See id at 16; see also Testimony of Eliot Spitzer, New York Attorney General Before the
United States Senate Committee on Environment and Public Works and Committee on the Judiciary
7-8 (July 16, 2002) available at http://www.oag.state.ny.us/environment/statement-clean
airact.pdf.
178. U.S. EPA, supra note 34, at 16.
179. Seeid at 14.
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production of energy will be utilized more often than units with a higher
cost base, common sense and economics dictate this. 180
As such, plant operators invest substantial capital to increase
efficiency in order to take advantage of the fewer expenses now
associated with that unit; efficient, cheaper units are utilized as often as
possible to save on generating costs.18 1 Energy efficient projects may
produce less pollution per kilowatt produced, but their increased
utilization will almost certainly cause overall emissions from that unit to
increase. 182 The benefits associated with lowering plant emissions,
especially reducing the adverse health effects attributed to the
grandfather effect, outweigh
the minimal benefits that could be gained
83
by increased certainty.'
Lastly, the EPA contends that the ERP will not cause an increase in
emissions because other sections of the Clean Air Act are in place to
curtail any possible increases. 84 Assuming this is true, 185 the EPA fails
to note that the purpose behind the modification provision was not to
control existing source emissions directly, but indirectly by forcing
sources to eventually
install pollution
control technology.
Implementation of NSR to all grandfathered sources would create a
substantialdecrease in emissions of various pollutants, almost as much,
full implementation of the SO2 cap under the Acid
if not greater than,
86
Program.1
Rain
180. See Todd B. Adams, New Source Review Under the Clean Air Act: Time for More
Market-BasedIncentives?, 8 BUFF. ENVTL. L.J. 1, 20 (2000).
181. See U.S. EPA, supra note 34, at 16.
182. See id. The EPA notes that the Detroit Edison efficiency project would generate the same
amount of electricity as the previous year with a decrease of 1826 tons of SO 2 and 1402 tons of NO,
emissions. However, an increase in utilization of this plant by only five percent would cause an
increase of 2000 tons of SO 2 and 800 tons ofNO,. Id.
183. See CONRAD SCHNEIDER, CLEAN AIR TASK FORCE, SCRAPING THE "BorToM OF THE
BARREL" FOR POWER: WHY THERE IS NO NEED TO RELAX CLEAN AIR SAFEGUARDS ON DIRTY
POWER PLAINTS TO "KEEP THE LIGHTS ON" 2-3 (Nov. 8, 2001).

184. See Equipment Replacement Provision, supra note 1, at 61,264. The EPA primarily relies
upon the emissions cap of the Acid Rain Program to argue that no increase in emissions is likely to
occur. However, the Acid Rain Program only caps sulfur dioxide emissions. Id.
185. The EPA states within the preamble to the ERP that it cannot precisely quantify the effects
on emissions the ERP will cause. Moreover, it states that energy efficient projects would create less
pollution in the short run. Outside factors, such as demand, have the potential to cause increases in
emissions due to increased utilization in the long term. See id at 61,264, 61266.
186. A study by the National Association of Regulatory Utility Commissioners estimates that
full implementation of the NSR program to existing grandfathered coal power plants would lead to a
reduction of seventy-five percent of current SO 2 and NO, emissions, or 7.3 million and 3.3 million
tons of pollution respectively. See NARUC, supra note 75, at 3. The purpose of the Acid Rain
Program is to reduce SO 2 emissions by ten million and NO. emissions by two million. See 42 U.S.C.
§ 765 1(b) (2000). Total implementation of NSR may actually reduce SO2 levels beyond these levels
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The Equipment Replacement Provision is not Necessary to Preserve
the Integrity of the ElectricalIndustry

87
The United States requires vast amounts of electricity to operate.1
This secondary energy source is directly tied to our energy markets;
almost every major possible energy source is used to produce
electricity. 188 Electricity is the backbone of our modem economy and the
foundation of the success of the United States; 189 it is used to light our
homes, power our office buildings, and drive our industries. 190
The demand for electricity within the United States is constantly
rising. From 1992 to 2003, net demand rose by almost 150,000
megawatts, an eleven percent increase. 9 The United States is currently
constructing more electric power plants, predominantly in the form of
natural gas plants, to meet increasing demand. 192 Despite this, existing
coal fired power plants will be required to stay operational to supply
demand because the predominant source of current electricity generation
comes from burning coal. 193 In 2003, coal-fired plants produced fifty-one
percent of the United States' electricity while cleaner natural gas plants
generated only seventeen percent. 94 Given these strong facts, the EPA
attempts to gamer support for the broad ERP by arguing that a narrower
exemption negatively affects the generation of electricity within the
United States.' 95
As mentioned earlier, grandfathered coal power plants are
responsible for a large portion of the SO 2 and NOx emitted in the United
States. The installation of pollution control technology in coal-fired
96
power plants would eliminate almost all of their harmful emissions.'
Despite this, owners and operators resist the installation of control

because the study conducted its estimates in 1996, one year after Phase I of the program had already
begun. See NARUC, supra note 75, at 29; see also 42 U.S.C. § 7651 c(a) (2000).
187. See ENERGY INFORMATION ADMINISTRATION, ELECTRIC POWER ANNUAL, 2003, at 4
(2004), available at http://www.eia.doe.gov/cneaf/electricity/epa/epa sum.html [hereinafter EIA].

Demand for electricity for the whole United States was 696,752 megawatts in the year 2003. Id.
188. See ENERGY INFORMATION ADMINISTRATION, ANNUAL ENERGY REVIEW 2003, at 219
(2004) [hereinafter AER].
189. See THE ENERGY LAW GROUP, ENERGY LAW AND POLICY FOR THE 21ST CENTURY 1-3, 17, 12-1 (2000).
190. See AER, supra note 188, at 219-20.
191. See EIA, supranote 187, at 4.
192. See U.S. EPA, supra note 34, at 6.
193. See AER, supra note 188, at 219, 224; EIA, supra note 187, at 2, 4.
194. See EIA, supra note 187, at 2.

195. "Such discouragement [in the form of uncertainty] results in lost capacity and lost
opportunities to improve energy efficiency .... Equipment Replacement Provision, supra note 1, at
61,250; see also EDISON ELECTRIC INSTITUTE, supra note 164, at 3-4.
196. See BAUM, supra note 102, at 10.
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equipment by arguing that a narrow RMRR exemption will make their
units uncompetitive, forcing them 197
into retirement, thus negatively
affecting the generation of electricity.
A report prepared for NARUC estimated that the cost of forcing all
grandfathered plants to adopt NSR standards would be around $9.2
billion. 198 This report, based on virtually the entire coal-fired power plant
industry, 199 estimates that for affected plants the generation cost of
electricity may increase by up to forty percent but the total retail cost
would only increase by around four percent. 200 Furthermore, the study
estimated that these costs would make only six percent of coal-fired
plants uneconomical; ninety-four percent of the coal units within their
study would remain competitive against natural gas plants. 20 1 These
estimates are conservative; they do not anticipate market actions that can
lead to lower costs, such as the reduction in control equipment prices,
renegotiation of coal contracts, and reductions in operating and
management expenses. 202
The most important aspect of this study is its finding that imposing
NSR on all grandfathered coal plants would lead to a seventy-five
percent reduction in S02 and NO, emissions.2 3 As previously discussed,
a seventy-five percent reduction of power plant SO 2 and NOx emissions
could prevent many of the adverse effects produced by fine particulate
matter, 204 including the potential reduction of premature deaths by
18,000 and asthma attacks by 336,000.205 From an economic standpoint,
a seventy-five percent reduction in harmful emissions will have
monetary benefits exceeding over 100 billion dollars. 20 6 This is more
than ten times the cost associated with the installation of pollution

197. See Equipment Replacement Provision, supra note 1, at 61,250.
198. "In summary, elimination of grandfathering could cost $9.2 billion per year, raise the
average retail cost of electricity by 4 percent, achieve huge reduction in SO 2 and NO, emissions, and
allow at least 94 percent of existing coal capacity to remain competitive with gas." NARUC, supra
note 75, at 3.
199. See id. at 1, 22. The study used plant data from eighty-nine percent of all coal-fired
generators; these generators produced over fifty percent of all electricity in the U.S. Id. at 1.
200. See id at 3.
201. See id
202. See id. Furthermore, this study was conducted in 1996 under the assumption that natural
gas prices would decline, something that did not occur.
203. See id. at 29.
204. See supra text accompanying notes 91-97.
205. See supra note 96 and accompanying text.
206. See supra note 97 and accompanying text.

http://scholarlycommons.law.hofstra.edu/hlr/vol33/iss2/8

26

Castro: Far from Routine: Exempting Existing Sources from New Source Revi
2004]

NEW SOURCE REVIEW

control equipment by coal-fired power plants found within the NARUC
study.2 °7
A study conducted by the Energy Information Administration also
reached a similar conclusion. The study found that requiring all coal
plants to retrofit pollution control equipment would reduce NOx and SO 2
emissions by seventy-five percent with only a slight increase in cost. 20 8 It
was projected that SO 2 emissions would decrease from 11.4 million tons
in the year 2000 to a projected 1 million tons in 2010; NO, emissions
would decrease from 4.6 million tons in 2000 to .8 million tons in 2010;
overall, electric prices would increase from 6.7 cents to 8.1 cents per
kilowatt hour. 209 More importantly, this would not have a significant
impact on the U.S. electric supply because while coal plants would be
less profitable, few would become so uneconomical as to be forced into
retirement.210
As such, worries about the degradation of our electrical industry
through the application of a narrow routine maintenance exemption are
unfounded. Forcing compliance with NSR requirements would only
retire a small number of sources and would not lead to any type of
energy crisis; instead, it will save billions of dollars annually in reduced
health costs and premature deaths. A broad exemption like the ERP is
not necessary to support our electrical industry, especially when the
negative side effects of permitting existing sources to operate outweigh
any slight benefits in decreased electricity prices.
V. TOO PLAIN TO BE AMBIGUOUS AND TOO BROAD TO BE TRIVIAL:
THE ILLEGALITY OF THE EQUIPMENT REPLACEMENT PROVISION UNDER
THE CHEVRON TEST AND DE MINIMIS ANALYSIS

Administrative agencies must comply with congressional statutory
commands; they cannot promulgate regulations contradicting their
statutory responsibilities. The NSR program is a congressionally enacted
statutory scheme requiring the installation of pollution control equipment
for modified sources. The program contains no exemption for routine
maintenance activities, yet the EPA has been permitted to promulgate
207. The NARUC study concluded that forced installation of pollution control equipment
would lead to a seventy-five percent reduction in SO 2 and NO, levels, the exact percentage used to
calculate the Abt study's results.
208. ENERGY INFORMATION ADMINISTRATION, ANALYSIS OF STRATEGIES FOR REDUCING
MULTIPLE EMISSIONS FROM POWER PLANTS: SULFUR DIOXIDE, NITROGEN OXIDES, AND CARBON
DIOXIDE 59, 62 (2000).

209. See id. at 62.
210. Seeid.at63.
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one. As such, the legal foundation supporting the creation of the RMRR
exemption is pivotal to the legality of the ERP.
As mentioned earlier, the NSR program contains two definitions for
"modification," one for the PSD regulations and another for the NNSR
regulations. 211 Both definitions contain the same language and have been
interpreted similarly so, for the sake of simplicity, this Note will refer to
both definitions simply as the "modification provision."
A.

Too Plainto be Ambiguous: Why GrantingChevron Deference is
Inappropriate

The United States Supreme Court held in Chevron U.S.A. Inc. v.
Natural Resource Defense Council Inc.2 12 (Chevron) that when a
statutory term is ambiguous a court should give deference to the
interpretation placed upon the term by the agency in charge of
administering the statute.213 Determining whether Chevron deference is
appropriate is a two-step process.2 14
Under Chevron step one, a court must look to see whether Congress
"has directly spoken to the precise question at issue. '2 15 If the
congressional intent behind the statute is clear, through either the plain
language of the statute, the purpose behind its enactment, or through its
legislative history, then granting deference to agency interpretations
contradicting the "unambiguously expressed intent of Congress" is
inappropriate. 16 The congressional "intention is the law and must be
given effect"; all agency interpretations conflicting with the intent of
Congress are void.217
The second prong of the Chevron test applies to situations where a
statute is ambiguous or Congress was silent on the issue. This second
step requires a court to determine "whether the agency's [interpretation]
is based on a permissible construction2 18
of the statute" before granting
interpretation.
agency's
the
to
deference

211. See supratext accompanying notes 48-49.
212.

467 U.S. 837 (1984).

213. See Wis. Elec. Power Co. v. Reilly, 893 F.2d 901,906 (7th Cir. 1990).
214. See Chevron US.A. Inc., 467 U.S. at 842-43.
215. Id. at 842.
216. Id. at 842-43. The Supreme Court further stated that, "[tihe judiciary is the final authority
on issues of statutory construction and must reject administrative constructions which are contrary
to clear congressional intent." Id. at 843 n.9.
217. Id. at 842-43 &n.9.
218. Id. at 843 n.9. Furthermore, a court is prohibited from imposing its own definition or
construction of the statute in question. Id. at 842-43.

http://scholarlycommons.law.hofstra.edu/hlr/vol33/iss2/8

28

Castro: Far from Routine: Exempting Existing Sources from New Source Revi
NEW SOURCE REVIEW

2004]

The EPA claims to have legal authority under Chevron to
promulgate "routine maintenance" exemptions because of an alleged
ambiguity within the definition of the modification provision. 219 The
EPA contends that the phrase "any physical change" is ambiguous, thus
permitting the EPA, as the regulating agency
in charge of the CAA, to
220
promulgate rules to correct this ambiguity.
The statutory definition of modification requires "any physical
change" or a "change in the method of operation., 22' The EPA claims
that the word "change," for purposes of modification, is ambiguous
because its real world usage has various meanings.22 2 Thus, the word
"change" can be broadly interpreted to mean any change within a source,
either the physical replacement of a component or a change in operating
levels, or it could be narrowly read to mean only changes that alter the
plant's original design and functionality.2 23 Accordingly, because of this
ambiguity, the EPA claims the right to construe the statutory meaning of
"change.224
While the word "change" standing alone may be construed to be
ambiguous, it is not so when interpreted within the full phrase used
within the modification provision, "any physical change." The EPA
glances over this distinction, arguing that the word "any" is used in this
phrase as a modifier which does not alter the term "physical change. 2 25
They argue that the word "any" does not alter or explain what the statute
26
meant by a "change," nor does it imply a broad dimension to the term.
Since legislative history regarding the phrase is sparse, the EPA argues
that it is impossible to discern what Congress meant by "change.2 27
Therefore, the term "any physical change" is also ambiguous, and no
legislative history exists to clarify the term. The
EPA claims its
228
interpretation should be afforded Chevron deference.
Unfortunately, this theory conflicts with the first step of the
Chevron test: it is not supported by the statute's clear terms or the
Congressional intent behind the NSR program. Furthermore, the EPA's
theory lacks support from court decisions addressing the scope of the
219.

See Equipment Replacement Provision, supra note 1, at 61,270.

220. See id.
at 61,271, 61,272.
221.

See 42 U.S.C. §§ 7501(4), 7479(2)(c) (referring back to 42 U.S.C. § 741 l(a)(4)).

222.
223.
224.
225.
226.
227.

Equipment Replacement Provisions, supra note 1, at 61,271.
Id. at 61,271.
Id. at 61,272.
Id. at 61,272 n.15.
Id.
Id. at 61,273.

228.

See id. at 61,272, 61,273.
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"modification" provision and the "routine maintenance" exemption. As
such, it is difficult for the EPA to argue that this contention could pass
the first step of Chevron.
It is unlikely that a tribunal would find the term "any physical
change" to be ambiguous because, on its face, the term's plain meaning
is clear. The word "any" adds clarity to the term "physical change,"
explicitly stating that any physical change can be a trigger for
modification. The definition of the term "change" is already limited to
only physical changes, a term that is very clear on its face, and clarified
further by the use of the word "any." The term is not ambiguous enough
to have a different meaning, a conclusion that has been reached by courts
called upon to interpret the term "any physical change" or the
modification provision.
The highest court decision to specifically address this issue,
Wisconsin Electric Power Co. v. Reilly (WEPCO),22 9 rejected a source
operator's attempt to argue that replacement activities conducted at its
plant were routine. The replacement activities consisted of replacing rear
steam drums measuring sixty feet in length from four process units, as
well as their air heaters, within a four year period and requiring each unit
to be out of service for nine months.2 It was clear to the Seventh Circuit
that these activities fell within the scope of the modification provision;
they were physical changes. 231 The Seventh Circuit did not consider the
term ambiguous, finding that the term "any physical change" meant
precisely that.232
A similar conclusion was recently reached by an Ohio district court
in United States v. Ohio Edison Co. 233 It was apparent to the court that
there was no "ambiguity" in the term "any physical change" and that the
term should be read in light of its plain meaning, namely that any
physical change is enough to fulfill NSR requirements. 234 For NSR
purposes, the meaning of the term is apparent and must be read with this
plain meaning in mind.235
Furthermore, in WEPCO, the defendant attempted to argue that
Congress intended the modification definition to be limited to physical
236
changes that altered or changed "the design or nature of the facility.
229.
230.
231.
232.
233.
234.
235.
236.

893 F.2d 901 (7th Cir. 1990).
See id at 907-08.
See id. at 907.
See id at 908.
276 F. Supp. 2d 829 (S.D. Ohio 2003).
See id at 854.
See id
See WEPCO, 893 F.2d at 908.
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This argument is virtually identical to the EPA's current theory as to
why the term "physical change" is ambiguous, an argument suffering
2 37
from the same deficiencies that the WEPCO defendant faced.
Specifically, a narrow reading of the term "any physical change" is
opposition to the plain meaning of
unacceptable because it is in direct
238
the term, "any physical change.,
Moreover, while not speaking directly to this particular issue, the
Supreme Court defined what the word "any" means in respect to another
section of the 1977 CAA Amendments. The Supreme Court defined the
term "any other final action" to mean precisely "what it says, namely,
any other final action., 239 The Supreme Court rejected a narrow
construction of this statement because the plain meaning of the statute
was not ambiguous.24 ° Similarly, nothing within the congressional
history of the NSR program implies that Congress wanted "any physical
change" to be construed differently.
An agency does not have the power to rewrite statutes that they are
in charge of administering, especially when the congressional command
is clear.241 Congress did not believe the term "any physical change" to be
ambiguous, implied by the fact that the term is used to define and limit
the scope of a statutory provision (the modification provision) which
could, on its face, be ambiguous.2 42 It seems highly unlikely that
Congress would define an ambiguous term with another ambiguous
term; indicating that Congress did not consider the term "any physical
change" to be ambiguous.
The legislative intent behind the modification provision was to
243
ensure that all existing sources eventually trigger NSR requirements.
This intent is manifested by the elements required for an activity to be
considered a modification: a physical change which either increases
emissions or cause a new pollutant to be emitted. The legislature wanted
all existing sources to eventually trigger NSR, but limited it to only those
physical changes drastic enough to cause an emission increase. Congress
was not granting existing sources immunity, wanting instead to put off
retrofits until an opportune moment.24 4
237. See Equipment Replacement Provision, supra note 1, at 61,252-53, 61,271.
238. See WEPCO, 893 F.2d at 908-09.
239. Harrison v. PPG Indus., Inc., 446 U.S. 578, 588-89 (1980).
240. See id
241. See Chevron U.S.A. Inc. v. Natural Res. Def. Council, 467 U.S. 837, 842-43 (1984).
242. See Stephenson, supra note 55, at 10,789.
243. See Ala. Power Co. v. Costle, 636 F.2d 323, 400 (D.C. Cir. 1979); see also NAPA, supra
note 6, at 12-14.
244. See Equipment Replacement Provision, supra note 1, at 61,250.
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Furthermore, the distinction between the two types of plant
alterations triggering NSR highlights tle importance of the term "any
physical change." The word "any" appears only before the term
"physical change" and does not appear before the term "change in the
method of operation." 245 Operating changes usually do not require
significant plant reconstruction or the shutdown of a process unit.2 4 6 As
such, operational changes may not constitute the opportune moment to
install pollution control equipment. Physical changes are different
because physical plant changes require a unit to go offline in order to
commence construction.24 7 This difference is important because "any
physical change" can constitute a perfect time to retrofit controls while
not all operational changes are good moments to retrofit. What
constitutes an "operational change" may be ambiguous enough to permit
Chevron deference, an issue that this Note refrains from discussing, but
what constitutes a "physical change" for modification purposes is
apparent.
It is improbable that the EPA will be granted deference to
promulgate the ERP because it is unlikely that they can satisfy the first
requirement of the Chevron test. The meaning of the term "any physical
change" is clear and comprehensible and cannot be considered
ambiguous. Without Chevron deference, a broad rule such as the ERP is
impermissible because it directly conflicts with the statute's clear
meaning.
The ERP permits physical changes of plant equipment up to twenty
percent of the replacement value of the process unit. These activities fall
within the scope of the term "any physical change" and should trigger
the modification provision if they lead to an emissions increase. It is
difficult to argue that a physical alteration costing up to one fifth the
value of a unit is not a "change," no matter what construction you give to
the word. In addition, the ERP fails to prevent the reconstruction of a
whole process unit because theoretically a source can replace twenty
percent of the same process unit every year, within five years replacing
the whole unit. Surely this must be considered a "change" under the
language of the statute, no matter what interpretation the term is given.
In addition, economics dictate that more efficient plants,
particularly those who have just undergone extensive "repair,
245. 42 U.S.C. §§ 7501(4), 7479(2)(c) (referring to 42 U.S.C. § 741 l(a)(4)).
246. This Note uses the word "reconstruction" narrowly to mean a construction phase, such as
when worn equipment is replaced, rather than a major plant revamping.
247. As above, the word "construction" is construed narrowly. Some physical changes may be
as small as changing pipes, but others may include considerable work to be done on a unit.
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replacement, and maintenance," will be utilized more often, thus leading
to an increase in emissions. Why else would a source owner bother to
make a plant efficient except to utilize it more, particularly now that it is
more cost effective? A large maintenance activity such as this would
constitute a modification if it led to an emissions increase. This goes
against the very purpose of the NSR and PSD modification provisions by
permitting existing power plants to avoid the installation of pollution
control equipment. Such avoidance is against the congressional intent
behind these programs.
Moreover, even if a court decided that the term "any physical
change" is ambiguous enough to pass Chevron's first step, it will be
difficult for the EPA to explain how the ERP is "based on a permissible
construction of the statute," as required by the second prong of
Chevron.248 The congressional intent behind the modification provision
of the NSR program was to ensure that existing sources would
eventually be required to install pollution control equipment.2 49
The ERP provision has the ability to create a perpetual immunity
from pollution control requirements for existing sources. As explained
further within this Note, the use of a twenty percent baseline is too large
in scope and will permit activities that should be considered
modifications to escape NSR requirements. 250 The ERP makes a
mockery of the congressional intent behind the modification provision,
exempting existing sources from the required installation of pollution
control equipment. Allowing an agency to create a regulatory exemption
trumping the broad language and congressional intent of a federal statute
cannot be considered a "permissible construction of the statute."
B.

Too Broad to Be Trivial: The Impermissibility of the Equipment
Replacement Provision Under De Minimis Theory

The modification provision of the NSR program contains very
straightforward and clear commands, allowing for "any physical change"
to trigger emission control requirements. A literal reading of this
provision would subject many trivial activities to NSR review.
Therefore, a narrow RMRR exemption is necessary to make the statute
administratively feasible while concurrently enforcing the congressional
intent behind the provision. 251 Judicial decisions support this policy so
248. Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984).
249. See supra text accompanying notes 120-27; see also Ala. Power Co. v. Costle, 636 F.2d
323, 400 (D.C. Cir. 1979).
250. See infra text accompanying notes 269-82.
251. This was the EPA's main rationale for the enactment of an RMRR exemption in the first
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long as the exemption is narrowly defined; courts have rejected industry
attempts to broaden the exemption.2 52
The first major court decision to address the modification provision
of the NSR program was Alabama Power Co. v. Costle.253 The D.C.
Circuit rejected an attempt to limit PSD to "major modifications" that
increase potential emissions past a substantial number. 4 The language
of the statute was instrumental in the court's rejection of the rulemaking,
noting that "nowhere [is modification] limited to physical changes
exceeding a certain magnitude., 25 5 Using a de minimis rationale, the
court concluded that the EPA only has discretionary power to exempt
activities that are trivial in nature.256 While the statutory scheme grants
immunity to existing sources, the language of the modification provision
indicates that existing sources were not to receive "a perpetual immunity
from all standards. 2 57
Under de minimis theory, an agency is permitted to overlook and
exempt trivial activities whose enforcement would create a waste of
agency time and effort.258 The de minimis rationale is not a tool to avoid
congressional statutory commands but rather a method of furthering the
statute's legislative design by ensuring that agency efforts are not wasted
upon insignificant matters. Agencies are not permitted to exempt
activities simply because the benefit received by compliance is
legislative history permits
outweighed by the costs, unless the statute2 5 or
9
the agency to make a cost/benefit analysis.
While not explicit, the district court's decision in United States v.
Ohio Edison Co. implies that RMRR activities can only be exempt on a
de minimis rationale. 260 The court found that all eleven activities
place. See Requirements for Preparation, Adoption and Submittal of Implementation Plans, supra
note 56, at 32,316.
252. See, e.g., Alabama Power Co., 636 F.2d at 399-400 (addressing deviations from the
language of the modification provision); Wis. Elec. Power Co. v. Reilly, 893 F.2d 901, 907-09 (7th
Cir. 1990); United States v. Ohio Edison Co., 276 F. Supp. 2d 829, 854-55 (S.D. Ohio 2003);
United States v. So. Ind. Gas & Elec. Co., 245 F. Supp. 2d 994, 1008-09 (S.D. Ind. 2003).
253. 636 F.2d 323 (D.C. Cir. 1979). The court specifically addressed the modification
provision of the PSD program. Id. Since the definition of modification is the identical for nonattainment new source review and the PSD program, the case holding is attributable to both
sections.
254. Ala. Power Co., 636 F.2d at 399-400.
255. Id. at 400.
256. Id.
257. Id.
258. Id. at 360. "De minimis non curat lex" stands for the proposition that "[t]he taw does not
concern itself with trifles." See Stephenson, supra note 55, at 10789.
259. See Ala. Power Co., 636 F.2d at 361.
260. 276 F. Supp. 2d 829 (S.D. Ohio 2003).
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conducted by Ohio Edison were undertaken for the purpose of extending
the life of their process units and "were not routine in any sense of the
term.''z6 1 The court noted that a broad definition of RMRR would cause

"the exemption" to "swallow both the rule and specific provisions of the
Clean Air Act," causing a "direct conflict with the superceding and
controlling language" of the modification provision.262 Ohio Edison's
broad interpretation of the RMRR exemption was rejected by the court
because the language of the modification provision only allows for a
narrow RMRR exemption. 263 Such a narrow reading is supportable only
under a de minimis rationale.
Congress did not create an exemption within the NSR program for
routine maintenance. The broad scope of the modification provision was
intended to ensure that all existing sources would eventually retrofit
pollution control equipment. The statute's language is plain and its
meaning is easy to ascertain, allowing for no exceptions. Only de
minimis activities are outside the scope of the statute because these
changes are so small and trivial that requiring the EPA to regulate them
would consume too much of the agency's time and resources, making
the NSR program infeasible from an administrative standpoint. As such,
only a narrow RMRR exemption created under a de minimis rationale is
in harmony with the clear language of the modification provision. 2 6
The broad ERP exemption cannot be justified under a de minimis
rationale.2 65 Replacements and repairs constitute "routine maintenance"
when the components to be replaced or repaired are small, trivial, and
expected to be regularly replaced or repaired, such as replacing
individual boiler tubes and pipes. Larger repair or replacement activities,
such as the replacement of the whole boiler, the whole tubing system,
steam drums, or air heaters cannot constitute "routine maintenance"
because these activities are not trivial. The ERP's twenty percent
replacement cost baseline permits for large replacements or repairs that
would be considered physical changes for purposes of NSR.266
Furthermore, the ERP permits more than one component
replacement activity per year; the percentage baseline is applied on a
per-activity basis. 2 67 Activities undertaken simultaneously on the same
261.

Ohio Edison Co., 276 F. Supp. 2d at 835.

262. Id. at 855.
263. Id. at 853, 855.
264.

United States v. So. Ind. Gas & Elec. Co., 245 F. Supp. 994, 1009 (S.D. Ind. 2003).

265.

The EPA understands that the scope of the ERP is a large deviation from the small

changes it used to consider RMRR. See Equipment Replacement Provision, supra note 1, at 61,270.

266. See infra text accompanying notes 269-82.
267.

Equipment Replacement Provision, supra note 1, at 61,258.
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unit do not necessarily have to be aggregated, thereby permitting
multiple activities consisting of less than twenty percent of the process
unit's replacement value to be performed concurrently.268 Nothing
prevents source operators from planning separate replacement activities
in advance to ensure the eventual replacement of the whole process unit.
Listing different sets of component changes as separate activities or
scheduling aggregable component replacements on separate years could
accomplish this. Clearly, the ability to replace a whole process unit
under the RMRR exemption cannot be considered "trivial" under a de
minimis rationale.
Application of the ERP to prior court decisions evidences its
excessive magnitude. Applying the ERP to the WEPCO case would not
have resulted in any exemptions, but only by a very slight margin of two
percent.2 69 This seminal decision dealing with the RMRR exemption
resulted in a finding the WEPCO projects were not routine in any sense
of the word. That WEPCO falls only slightly outside the scope of the
ERP indicates the absurdity of the twenty percent threshold because it is
unlikely that slightly less costly activities would not have been
considered a "physical change" under the court's reasoning. Moreover, it
is possible that the WEPCO computations are incorrect because the EPA
used the cost of the whole WEPCO project in its computations,
consisting of changes to five separate process units, 2 70 rather than the per
process unit basis which the EPA requires under the ERP.27 1
Similarly, in the Ohio Edison decision, all eleven activities at Ohio
Edison's Sammis plant were held to be "physical changes" triggering
NSR.2 72 Each activity was conducted on a separate process unit and
consisted of substantial alterations and replacements of components. 73
These modifications ranged in cost from a low of $1.1 million to a high
of $33 million, with an average of around fifteen million dollars per
activity. 274 Applying the ERP to these activities would exempt all but

268.

This is because the EPA computes the ERP on a "per-activity" basis. See id.

269. See id at 61,257.
270.
271.
272.
273.
274.
OF THE
EDISON

See id.
See id. at 61,258.
See United States v. Ohio Edison Power Co., 276 F. Supp. 2d 829, 885 (S.D. Ohio 2003).
See id. at 856-57.
Id.; see also PERCENTAGE OF PROCESS UNIT REPLACEMENT COST REPRESENTED BY EACH
ELEVEN EQUIPMENT REPLACEMENT PROJECTS DESCRIBED IN UNITED STATES V. OHIO
http://www.bostonbar.org/sc/ev/cla/mat0304/matI 11703b.pdf
available at
Co.,

[hereinafter OHIO EDISON PERCENTAGES]. The average computed using case figures for each
activity.
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one via the ERP, with the one non-exempt activity barely outside the
scope of the ERP with a 20.8 percent calculation.275
In a case still pending,2 76 the Tennessee Valley Authority (TVA)
constructed monorails and railroads to facilitate the replacement of a
significant numbers of boiler components at its process units.27 7 One of
these activities alone required the replacement of sixty-seven miles of
tubing.278 These projects required process unit shutdowns ranging from
two to thirteen months, drastically above the standard maintenance shut
down period of a few hours to five days, and ranged in cost from $2.6
million to $57.1 million. 279 The Environmental Appeals Board
concluded that all these activities were violations of the NSR program's
modification provision. ° When you apply the ERP to these fourteen
activities, all of them are exempted as "routine maintenance" for failing
to cross the twenty percent replacement cost threshold. 281 Unbelievably,
the most expensive activity undertaken, costing $57.1 million,
constituted only 8.75 percent of the process unit's replacement value.2 82
All of these decisions found the defendant's activities to be far from
routine maintenance, holding them to be modifications within the scope
of the NSR program. Yet, under the ERP, the WEPCO activities
aggregated together barely pass its scope, let alone on a per-unit basis.
Only one of the eleven modifications in Ohio Edison, and not a single
activity conducted by the TVA, would be considered a modification. It is
clear that an exemption permitting these activities is not justifiable under
a de minimis rationale because they simply cannot be considered matters
too trivial for the EPA's attention.
C. Lowering the Scope of the Equipment Replacement Provision:
Allowing for Only De Minimis Activities to be Exempted
The general theory behind the ERP is sound; source owners should
know with a degree of certainty which activities they cannot engage in
275.

See OHIO EDISON PERCENTAGES, supra note 274.

276. Recently, the Eleventh Circuit struck down the administrative order issued by the EPA in
this case on a violation of Due Process theory and barred the EPA from making administrative
orders under the CAA. The EPA is appealing this decision. See TVA v. Whitman, 336 F.3d 1236,
1258-59 (1 1th Cir. 2003).
277. See In re Tenn. Valley Auth., No. CAA-2000-04-008, 2000 WL 1358648, at *1 (E.A.B.
Sept. 15, 2000).
278. See id.
279. See id.
280. See id
281. See Kennedy, supra note 157, Ex. A.
282. See id.
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for NSR purposes. Clarification of which activities are considered
"routine" is necessary to provide owners with notice as to which
activities trigger NSR requirements.
A lower cost baseline provides the certainty that source owners
crave while permitting trivial activities to escape as routine. A smaller
value to the ERP's replacement cost baseline, for example one percent of
a process unit's costs, will allow for truly trivial changes within a plant
to be exempt as routine maintenance.2 83 In addition, a lower percentage
baseline will restrict the number of activities that could bypass NSR
compliance, ensuring a reduction in air pollution in the long run as plants
are forced to make major modifications.
Furthermore, to restrict the ability of power plants to escape NSR
requirements, an amended ERP must aggregate all activities conducted
on the same section of a process unit into one activity. This prevents
source operators from conducting smaller activities on the same process
unit when they really are subparts of a much larger maintenance activity.
The overall aggregation cap should be set at an amount equal to
1.25 percent of a process unit's cost. In addition, this aggregation cap
should operate under a three-year time frame so as to prevent source
owners from structuring reconstruction of process units over a short
period of time. Implementing the 1.25 percent aggregation cap with a
three-year time frame would ensure that source owners do not avoid
NSR by structuring replacement activities into yearly phases.
Changes to process units that do not meet the elements of this
reduced version of the ERP would be analyzed under the case-by-case,
four factor test originally used by the EPA. This will permit source
owners with maintenance plans bordering between routine maintenance
and modifications to have their proposed activities reviewed
individually.
VI.

CONCLUSION

The Clean Air Act was enacted to reduce air pollution within the
United States. The NNSR and PSD programs were enacted to ensure that
existing sources would reduce the emission of harmful air pollutants.
Their modification provisions guaranteed existing sources the time
necessary to alleviate the burden of retrofitting pollution control
technology while concurrently ensuring that they would eventually
reduce their emissions.
283.

See Bruce Barcott, Changing all the Rules, N.Y. TIMES, April 4, 2004, at § 6, col. 1. The

EPA originally requested an ERP with a cost baseline of 75%.

http://scholarlycommons.law.hofstra.edu/hlr/vol33/iss2/8

38

Castro: Far from Routine: Exempting Existing Sources from New Source Revi
20041

NEW SOURCE REVIEW

The ERP makes a mockery of the legislative intent behind the
modification provision by granting existing sources almost total
immunity from NSR requirements. The EPA does not have the power to
shirk its responsibilities by attempting to make the routine maintenance
exemption the rule rather than the exception. The language of the CAA
is clear and unambiguous and does not grant the EPA deference to
interpret the modification provision as it sees fit. The EPA does not have
the power under Chevron, let alone a de minimis rationale, to create a
broad routine maintenance exemption to the NSR program.
The certainty the ERP lends in interpreting RMRR activities is
important, but it cannot support the large scope currently given to the
ERP. The current ERP provides certainty to the extreme, allowing for
almost all plant activities to avoid NSR requirements. Promulgation of
this version both endangers the health and welfare of thousands of
American citizens, and facilitates the destruction of our environment. An
ERP with a smaller replacement cost baseline is preferable because it
will lead to reductions in air pollution while granting the industry the
certainty it desires within an RMRR exemption.
The dangers of air pollution are now well known and cannot be
disputed. The NSR program ensures a reduction of the pollution
attributed to existing sources by forcing them to install control
equipment when they modify their facilities. The benefits projected from
full implementation of these requirements are extensive: thousands of
lives will be rescued, over a hundred billion dollars will be saved
annually in health costs, and the destruction of our environment will be
diminished. More importantly, these benefits can be realized without any
long-term negative impact on the electricity generating industry or our
economy. Good policy demands that we prevent grandfathered sources
from gaining permanent immunity from CAA requirements that were
enacted to safeguard the health and welfare of the citizens of the United
States.
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